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No. 15,268 
IN THE 
United States Court of Appeals 
For the Ninth Circuit 


CHIN Bick WAH, 
Appellant, 
VS. 


UNITED STATES OF AMERICA, 
Appellee. 


APPELLANT’S PETITION FOR A REHEARING. 


To the Honorable Chief Judge, and to the Honorable 
Associate Judges of the United States Court of 
Appeals for the Ninth Circwt: 


INTRODUCTORY STATEMENT. 

Appellant stands convicted in the District Court of 
two crimes: (1) conspiracy involving the immigration 
laws and (2) knowingly and wilfully making under 
oath false statements in application for Immigration 
visa and alien registration in Hong Kong, on March 
5, 1952. 

On May 28, 1957, this Court affirmed the conviction 
on both counts. 

On May 27, 1957, the Supreme Court handed down 
its decision in Grunewald v. Umted States, 1 L.Hd.(2) 
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931. The court in that case struck down the efforts of 
the Government to broaden the scope of conspiracy 
cases to embrace subsidiary agreements to conceal evi- 
dence of the principal conspiracy. 


In taking this action the Court stated: 


‘“‘Prior cases in this Court have repeatedly 
warned that we will view with disfavor attempts 
to broaden the already pervasive and wide-sweep- 
ing nets of conspiracy prosecutions. The import- 
ant considerations of policy behind such warnings 
need not be again detailed. See Jackson, J., con- 
eurring in Krulewitch v. United States, supra. It 
is these considerations of policy which govern our 
holding today. 


This Court in its opinion, although affirming the con- 
viction on both counts, chose to rest its affirmance 
primarily upon a discussion of the sufficiency of the 
substantive count. The reasons why appellant believes 
the conviction on the substantive count erroneous are 
set forth in detail later. Suffice it to say here that the 
affirmance on such hasis is like the tail wagging the 
dog. 

From the pleading in the indictment until the final 
submission of the case to the jury, the substantive 
count was so submerged in the mass of conspiratorial 
charges and proofs that it remained almost completely 
forgotten. The tenuous thread upon which the very 
foundation for the charge rests in the evidence is the 
subject of a later specification. 


The charge to the jury even included the reading 
of the substantive count to the jury as an afterthought. 
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This Court in its opinion takes care to note the almost 
complete lack of instruction to the jury on this count. 


The essence of this case is the conspiracy charge. 
Without this charge there would have been little basis 
for the admission of the mass of alleged acts, declara- 
tions and statements. The Court might well note that 
the Government has joined in the conspiracy count as 
unindicted co-conspirators practically every witness 
called in the case. Had there been any substantial basis 
for the allegations as to Fong Yee Shee, Benton Fong 
and Ruby Yee, the Court may be sure they would have 
been joined as defendants. They are not in the same 
class as Jonathan Yee and Jean Yee who undoubtedly 
were unnamed as defendants because of their co-opera- 
tion with the Government. The obvious purpose of 
such joinder was to lay a foundation for parading be- 
fore the jury statements and declarations made by 
them outside defendants presence as statements of co- 
conspirators. The pernicious influence of such type of 
testimony permeated the whole record. 


As its coup de grace, the Government improperly 
introduced evidence of post-conspiracy statements and 
declarations made outside the presence of defendant of 
two of such wn-indicted co-conspirators, Yee Shee and 
Ruby Yee, and post-conspiracy statements of defend- 
ant Fong made outside defendant’s presence—all of 
which were made in furtherance of efforts to conceal 
evidence of the original conspiracy charged. 

Defendant’s chance of being afforded independent 


judgment on the substantive count uncolored and un- 
influenced by the conspiratorial evidence was non- 
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existent. Although not legally merged in the con- 
spiracy count, for all practical purposes such was the 
case. 

‘‘This case illustrates a present drift in the 
federal law of conspiracy which warrants some 
further comment because it is characteristic of the 
long evolution of that elastic, sprawling and per- 
vasive offense. Its history exemplifies the tendency 
of a principle to expand itself to the limit of its 
logic. The unavailing protest of courts against the 
growing habit to indict for conspiracy in lieu of 
prosecuting for the substantive offense itself, or 
in addition thereto, suggests that loose practice as 
to this offense constitutes a serious threat to fair- 
ness in our administration of justice.’’ (Justice 
Jackson coneurring, Arulewitch v. U. S., 336 US. 
440, 442.) 


The introduction of the foregoing evidence by the 
Government on the conspiracy charge 


‘“poisoned the water in the reservoir, and the 
reservoir cannot be cleansed without first draiing 
it of all impurity.’’ (Chief Justice Warren in 
Mesarosh v. U. S., 25 L.W. 4001, 4004.) 


This is not a case where the record fairly ‘‘shrieks”’ 
the guilt of appellant. This Court in its opinion noted 
some of the circumstances consistent with appellant’s 
innocence. The circumstances as outlined in the evi- 
dence not only hint but strongly support the inference 
that all of defendant Fong’s planning and conspiring 
with Jonathan Yee for the entry of Chin Bick Wah 
as his ‘No. 2 wife came to nought when Jonathan and 
appellant met in Hong Kong; that Jonathan liked 
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what he found and that appellant revelled in her new 
found love; that when appellant applied for her immi- 
gration visa her statements of her intentions were true 
in every detail; that upon arrival here Jonathan tried 
to keep his cake and eat it too; that appellant would 
have no part of it and insisted upon remarriage in 
Reno followed by a move of adobe to Seattle away 
from the detouring influence of Jonathan’s first wife 
with whom he apparently was quite successful in divid- 
ing his attentions; that when the chips were down and 
Jonathan found himself with a sick child in Seattle he 
decided he wanted ‘‘mama’’ number one back; that ap- 
pellant now finally and fully abandoned by Jonathan, 
succumbed to the blandishments of the frustrated arch- 
schemer Fong and became his wife, however, only 
after he had legally shed himself of his first wife. 
Such circumstances might portray appellant somewhat 
as an opportunist but hardly guilty of the crimes 
charged. 

It is to avoid just such a miscarriage of justice 
that this petition for rehearing is being presented. 
This Court may be sure that wifely consideration for 
domestic tranquility and husband Fong’s pride would 
not again dissuade her from taking the witness stand 
in her own behalf. 


SUMMARY OF POINTS ON PETITION FOR REHEARING. 

The rules of this Court provide that a petition for 
rehearing shall briefly and concisely state the points 
relied upon. Appellant is conversant with the reason 
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for the rule and is appreciative of the heavy burden of 
work placed upon the individual Circuit Judges in the 
discharge of duties incident to their regular decisions. 
The circumstances of the present appeal, however, are 
such that appellant has found it impossible to ade- 
quately present the reasons in support of the Petition 
for Rehearing as briefly and concisely as desired. 


Because of this fact appellant is presenting the fol- 
lowing summary of the points presented in the Peti- 
tion for Rehearing. Reference to this summary will 
point up the precise basis for the petition. The balance 
of the petition might then be considered in the nature 
of a brief in support of the petition to provide such 
aid as the Court might desire in the consideration of 
the points herein presented. 


The summary of Points is as follows: 

I. The Trial Court erred in failing to instruct the 
jury on the essential clements of the substantive of- 
fense charged. 

1. It is fatal error to omit to instruct the jury 
on essential elements of the offense. 

2. An essential element of the crime charged in 
18 USC 1546 is criminal intent. 

3. The Court committed reversible error in 
failing to instruct the jury on criminal intent. 

4. The Court erred in not giving instructions 
on the requirement of the materiality of the state- 
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ments charged to be false, an essential element of 
the offense. 


II. Failure of proof of any of the representations 
charged in the 6th count of the indictment requires re- 
versal. 


III. The Court erred in refusing to give defend- 
ant’s requested instruction No. 20. 


IV. The Court committed prejudicial error in ad- 
mitting into evidence testimony of statements and 
declarations of alleged co-conspirators after termina- 
tion of the conspiracy. 


1. Evidence was admitted of post-conspiracy 
statements and declarations made outside appel- 
lant’s presence. 


2. The admission of such statements and dec- 
larations of alleged co-conspirators constituted 
prejudicial error. 

V. Error was committed in the pleading and proof 
of the conspiracy. 

1. Count one of the indictment was defective 
in charging two conspiracies, one of which did not 
join appellant as a defendant. 

2. Construing the indictment as charging only 
a single conspiracy, evidence of two conspiracies 
was introduced causing a variance which affected 
the substantial rights of appellant. 

3. The Court committed error in denying ap- 
pellant’s motion to strike all of the evidence ad- 
mitted as to incidents prior to January 1, 1950. 
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Some of these errors were not previously presented 
to this Court. They are being sincerely urged at this 
late date by appellant’s present counsel because they 
are serious and substantial and affect the very founda- 
tion of the conviction. These errors are being urged 
under the principles enunciated by his honor, Senior 
Circuit Judge Albert Lee Stephens in Jforris v. 
United States, 156 F.(2) 525, 527: 

‘‘No assignment of error was made at the trial 
covering the claimed error, but we consider it be- 
cause, as is well stated in Suhay y. United States, 
(10 Cir. 1938) 95 F. (2) 890, 893. 

‘*... Where life or liberty is involved, an appel- 
late court may notice a serious error which is 
plainly prejudicial enough it was not called to the 
attention of the trial court in any form.”’ 


These principles were reaffirmed in the recent deci- 
sion of this Circuit in Bloch v. United States, 221 
F’.(2) 786, 788, under the dictates of Rule 52(b) of the 
Federal Rules of Criminal Procedure providing: 

‘Plain Error: Plain errors or defects affecting 


substantial rights may be noticed although they 
were not brought to the attention of the court.’’ 


See also: 
Screws v. Umted States, 325 U.S. 91, 107; 
U.S. v. Atkinson, 297 U.S. 157; 
U.S.v. Yaoue 59 2) 705; 
U.S, uv, Wag, Yoo (2) 13): 
©. S. v. eey, tos m2) 995: 
Dash v. 0. §., 22 WCQ) 287. 


3) 


ie 


THE TRIAL COURT ERRED IN FAILING TO INSTRUCT THE 
JURY ON THE ESSENTIAL ELEMENTS OF THE SUBSTAN- 
TIVE OFFENSE CHARGED. 


1. It Is Fatal Error To Omit To Instruct The Jury On Essential 
Elements Of The Offense. 


It is well settled that it is fatal error to omit to in- 
struct the jury on the essential elements of the crime 
charged. This is so although no exception may have 
been taken to the charge given or the failure to so in- 
struct was not assigned as error on appeal. 


In U.S. v. Max, (CCA. 3) 156 F.(2) 18, the Circuit 
Court reversed because of the Trial Court’s failure to 
give instruction on issues involved and essentials of 
the erime for which the defendants were tried. After 
the Court had charged the jury, counsel were asked if 
they had any exceptions and replied ‘‘No, sir.’’ 
Furthermore, no exception was ever taken and the 
only reference to the charge in the grounds of appeal 
was that the verdict was contrary to the charge of the 
Court. 


In U.S. v. Levy, (CCA. 3) 153 F.(2) 995 in a de- 
cision written by Judge Albert Lee Stephens the Court 
reversed for the Trial Courts failure to instruct the 
jury on the offense charged. The Court there observed 
that appellant made no reasonable request for pertin- 
ent instruction but that both parties agreed that in a 
criminal case it is a Court’s duty to charge a jury on 
all esssential questions of law, whether requested or 
not. 
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In Kenton v. Gill, (CCA. D.C.) the Court noted that 
‘Gt is reversible error for the trial court to fail to 
define the various crimes involved in the indict- 
ment and to fail to define the elements of each, to 
the extent necessary to permit the jury to apply 
the law to the facts’’ (Emphasis added). 


In a parallel to the instant case, the Court, in W2l- 
hams v. U.S., (CCA. InC.) 1381°F.(2) 27, deGiaeed 
that 

‘‘Upon the issues presented by the defendant we 
would be constrained to affirm.’’ 


The Court, however, pointed up the duty of the Court 

under the circumstances in the following words: 
“It is our custom, however, in cases of serious 
criminal offenses, to check carefully the record for 
error prejudicial to defendant which he did not 
urge... A basic defect of the charge is the failure 
to discuss and define the offenses included within 
the indictment ... We have always been proud 
that under our law the elements which go to make 
up a crime are definitely established.”’ 


The principle underlying this rule has been stated 
by the Supreme Court as follows: 


‘* |. where the error is so fundamental as not to 


submit to the jury the essential ingredients of the 
only offense on which the conviction could rest, we 
think it is necessary to take note of it on our mo- 
tion. Even those guilty of heinous crimes are en- 
titled to a fair trial. Whatever the degree of guilt, 
those charged with a federal crime are entitled to 


dali 


be tried by the standard of guilt which Congress 
has prescribed.”’ 


Screws v. U. S., 325 U.S. 91, 107. 


2. An Essential Element Of The Crime Charged In 18 USC 
1546 Is Criminal Intent. 


It is not every misstatement of fact or misrepresen- 
tation that is made the basis of criminal liability under 
the provisions of this statute. The circumstances that 
make it such are: 

(1) Knowingly making under oath 


(2) a false statement of 
(3) a material fact in 


(4) an application required by the immigration 
laws or regulations prescribed thereunder. 


In this case it might well be urged that there was a 
failure of proof that appellant made any statement of 
fact in an application required by the immigration 
laws or regulations prescribed thereunder. The sole 
foundation for the admission of the files containing 
the copies of the application for the visa was a stipu- 
lation on one occasion by defendant’s counsel as to the 
authenticity of the papers contained in the file (Ex- 
hibit 6, Tr. 71-72) and in a second instance by a stipu- 
lation that the signature on a marriage certificate in 
a visa file was defendants (Exhibit 8, Ty. 8-81). 


The burden of proof was on the Government to af- 
firmatively establish the making of the statements in 
such appheation by defendant and stipulations as to 
authenticity and signatures on certificates of marriage 
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might well not satisfy such requirement. This might 
appear particularly as in view of the testimony of 
Jonathan Yee that he was not responsible for the 
statements that appeared on the application for his © 
own visa but that its contents were placed thereon by 
Bill Fong independently and that all he did was sign | 
ie ( Laon) 


Appellant’s case, however, does not have to rest on 
such claim. The requirement of the statute that de- 
fendant knowingly made a false statement of a ma- 
terial fact prescribes a specific state of mind that the 
jury must find to exist before imposing eriminal lia- 
bility. 

As stated in U.S. v. Starky, 52‘ Supp: haa, 
ils): 

‘The word ‘knowingly’ in a criminal statute 
commonly means that state of mind wherein the 
person charged is in possession of facts under 
which he is aware he cannot lawfully do the act 
with which he is charged.’’ 


Similarly in Ea Parte Stewart, 47 F.Supp. 415, 417 
Judge Yankwich pointed out that the use of the word 
‘knowingly’? implied wilful knowledge and a specific 
intent. 


In considering the use of the word ‘‘falsely’’ in 
criminal statutes, the Court in U. S. v. Achtner, 144 
F..(2) 49, 52 noted: 

‘Thus, it is said that the word ‘falsely’, particu- 
larly in a eriminal statute, suggests something 
more than a mere untruth and includes ‘perfidi- 
ously’ or ‘treacherously’ .. . or ‘with intent to 
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defraud’, as has been held with respect to the 
counterfeiting laws, . . . a construction particu- 
larly applicable here where the required lack of 
truth of the representation is set forth in other 
express language of the statute.’’ 


The Court in U. S. v. Chicago Express, 235 F.(2) 
785, 786, 787, stated: 

‘‘By using the word ‘knowingly’ in Sec. 835, we 
think Congress, while describing a state of mind 
essential for responsibility, removed violations 
of the relevant regulations from the classifications 
familiarly known as offenses malum prohibitum, 
public welfare, and civil offenses... .’’ 

‘¢.. We think therefore, it was reversible error 
for the trial court to refuse to give the following 
instruction requested by defendant: 

‘The Court instructs the jury that before the 
defendant can be found guilty, the jury must be- 
heve from the evidence that defendant had a 
specific wrongful intent to violate the regulations 
of the Interstate Commerce [Commission ].’ ”’ 


The Supreme Court in Morissette v. U. S., 342 U.S. 
246, 271 in construing 18 U.S.C. 641 as requiring crim- 
inal intent as an essential element of the offense of 
‘‘knowingly’’ converting or stealing government prop- 
erty noted that the mere omission from the section of 
any mention of criminal intent is not to be construed 
as eliminating that element from the crimes defined 
and that the history and purposes of the section af- 
fords no ground for inferring any affirmative instruc- 
tion from Congress to eliminate intent from such 
offenses. 
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In Christensen v. U. S., 90 F.(2) 152, the Court 
pointed out that under 18 USCA 80 (Presentation of 
a claim knowing it to be false) criminal intent was a 
specific element of the offense. 


See also: 
U.S. v. Greenbaum, 123 F.(2) 770. 


(Intent is an element under 18 U.S.C. 80.) 


3. The Court Committed Reversible Error In Failing To Instruct 
The Jury On Criminal Intent. 


This Court in its opinion of May 28th properly 
notes that it cannot weigh the evidence. This is the 
exclusive function of the jury and upon appeal review 
is limited to questions of law. Review of the evidence 
in the Appellate Court is undertaken for the sole pur- 
pose of determining the legal question whether there is 
any substantial evidence to support the verdict. 


In reviewing the evidence in this case, however, for 
the purpose of making this determination, this Court 
points to a hst of four circumstances that it found 
were all consistent with appellant’s innocence. 


After noting that ‘‘intent here must be largely cir- 
eumstantial’’, the Court then points to four cireum- 
stances preceding March 5, 1952 and four cireum- 
stances following that date from which it states the 
jury might infer that appellant did not intend to 
‘‘Join’’ Jonathan Yee. 


This conclusion presupposes that the evidence of 
these circumstances from which the jury might infer 
intent was properly submitted to the jury with ap- 
propriate instructions on this essential element. 


15 


The determination of this Court in its opinion that 
there was in the evidence a series of circumstances 
from which the jury could properly infer an intent 
consistent with innocence in itself requires reversal 
of the case in view of the submission of this issue to 
the jury for determination without instructions on 
this essential element. 


There is no authority for the withdrawal of this de- 
termination from the jury by either the trial Court or 
the Appellate Court or the substitution of the judg- 
ment of the trial Court or Appellate Court for that 
of the jury. (See opinion of Senior Judge Albert Lee 
Stephens in Morris v. U. S., 156 F.(2) 525, 527.) 


It is not for the District Court Judge or the Ap- 
pellate Court to determine from the evidence the ex- 
istence of the intent with which the charged state- 
ments were made by the defendant. As held in 
Morissette v. U. S., 342 U.S. 246, 271, where intent of 
the accused is an ingredient of the crime charged, in 
its existence is a question of fact which must be sub- 
mitted to the jury for determination in the light of 
all relevant evidence. 


Im Drassos v. U. S. (C.C.A. 8) 16 F.(2) 833, the 
Court stated : 

‘*The statute makes intent and purpose an ele- 
ment of the crime. The intent and purpose is a 
fact and must be established to the satisfaction of 
the jury beyond a reasonable doubt; and being 
an element of the offense itself its existence or 
non-existence must be determined by the jury and 

not by the court.’’ 
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In holding criminal intention a necessary element of 
the crime of presentation of a claim knowing it to be 
false under 18 U.S.C. 80, the Court in Christewnsen v. 
U.S., 90 F.(2) 152, pointed out: 

‘‘Appellant also assigns error because the court 
failed to sufficiently instruct the jury on the ques- 
tion of intent... We think the accused was en- 
titled to a definition of the crime and to specific 
instructions on the subject of criminal intention. 
The statute defines the offense which includes the 
intention which was a necessary element of the 
offense.’’ 


The failure of the trial Court to instruct the jury 
on the requirement of criminal intent was tantamount 
to a direction that intent was not an element of the 
offense and constitutes prejudicial error requiring re- 
versal. 

Morissette v. U. S., 342 U.S. 246, 271. 


4. The Court Erred In Not Giving Instructions On The Require- 
ment Of The Materiality Of The Statements Charged To Be 
False, An Essential Element Of The Offense. 


18 U.S.C. 1546 requires that the false statement be 
to a material fact to constitute a crime. The jury was 
given this charge without any instruction whatsoever 
to guide them in determining the materiality of the 
statements charged to be false. Title 8 U.S.C. 1202, 
prescribes the information and data to be required in 
such visa applications by law. However, no reference 
whatsoever was anywhere made in the charge to the 
jury of such statutory requirements or to such require- 
ments that might be established by appropriate regu- 
lation. 
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The issue of the materiality of the statements was 
thus effectively withdrawn from the consideration of 
the jury and they were in substance directed that the 
false statements were as a matter of law material. 


In this respect, it might well be noted that the ap- 
plicable statute, 8 U.S.C. 1202, which was entirely 
ignored in the Court’s charge to the jury provides as 
follows: 

(a) Every alien applying for an immigrant 
visa and for alien registration shall make appli- 
cation therefor in such form and manner and at 
such place as shall be by regulations prescribed. 
In the application, the immigrant shall state... 
final destination, if any, beyond port of entry; 
whether he has a ticket through to such final 
destination; ...”’ 


Yet defendant is charged with knowingly making 
a false statement as to a material fact in an applica- 
tion required by the immigration laws in stating ‘‘that 
her passage was paid for by Jonathan Yee’’—a sup- 
plementary fact which the statute itself does not re- 
quire or apparently regard as material. 


Certainly it was error for the Court not to instruct 
the jury on the applicable law relating to the mate- 
riality of the false statements in view of the express 
provision of the law as to this element. 


18 


sD. 


FAILURE OF PROOF ON ANY OF THE REPRESENTATIONS 
CHARGED IN THE 6TH COUNT REQUIRES REVERSAL. 


This Court in its opinion notes that there was a 
failure of proof that Chin Bick Wah knew that 
Jonathan Yee did not pay for her ticket from Hong 
Kong to San Francisco. The Court further indicated 
doubt about the falsitv of the statement of appellant 
that she was married to Yee. However, the Court finds 
the conviction supportable on the representation that 
she intended to ‘‘join’’ Yee in the United States. 


This holding is in conflict with that of the Supreme 
Court in Warszower v. U. S., 312 U.S. 344. The Court 
there states: 

‘“The prosecution had the burden of proving that 
the passport was obtained by the use of false 
statements. As the trial court instructed the jury, 
it might convict if any one of the statements 
charged in the indictment to be false was found 
false, it 1s necessary before affirmance to decide 
whether there was adequate evidence to support 
the charge of falsity as to each of the statements.”’ 
(Emphasis added.) 


A similar question was before the Supreme Court in 
the recent appeal from the Ninth Cireuit in Yates v. 
U. S., decided June 17, 1957, 25 LW 4475, 4478. 
The Court there stated : 

‘‘The Government contends that even if the 
trial court was mistaken in its construction of the 
statute, the error was harmless beeause the con- 
spiracy charge embraced both ‘advocacy’ of 
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violent overthrow and ‘organizing’ the Communist 
Party, and the jury was instructed that in order 
to convict it must find a conspiracy extending 
to both objectives. Hence, the argument is, the 
jury must in any event be taken to have found 
petitioners guilty of conspiring to advocate, and 
the convictions are supportable on that basis 
alone. We cannot accept that proportion for a 
number of reasons. The portions of the trial 
court’s instructions relied on by the Government 
are not sufficiently clear or specific to warrant our 
drawing the inference that the jury understood 
it must find an agreement extended to both ‘ad- 
vocacy’ and ‘organizing’ in order to convict... 
In these circumstances, we think the proper rule 
to be appled is that which requires a verdict to 
be set aside in cases where the verdict is sup- 
portable on one ground, but not on another, and 
it is impossible to tell which the jury selected.’’ 


See also: 
Brunewald v. U. S., 1 L.Ed.(2) 931. 


Iif. 


THE TRIAL COURT ERRED IN REFUSING TO GIVE 
DEFENDANT’S REQUESTED INSTRUCTION NO. 20. 


Defendant proposed the following instruction No. 
20: 
‘Tf you find that the defendant, Chin Bick 


Wah, intended to enter into the marriage rela- 
tionship with Jonathan Yee in Hong Kong and 
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did, in fact, do so, then you must find the defend- 
ant, Chin Bick Wah, not guilty.”’ 


This proposed instruction certainly covered the 
substance of the charge in the 6th count that defend- 
ant knowingly made false statements that she was 
married to Yee and intended to join him in the United 
States. 


The Court gave as part of its charge an instruc- 
tion that where ‘‘neither of the parties intend to 
enter into the marriage relationship, as it is commonly 
understood, and two persons enter into a marriage 
solely for the purpose of facilitating an alien’s entry 
into this country, the alien spouse is not entitled to 
enter the United States pursuant to the immigra- 
tion laws of the Untied States.’”? (T. 576.) 


To be contrasted with the instruction given and 
Defendant’s 20 which was refused, are the instruc- 
tions given in Lutwak v. U. S., 344 U.S. 604. 


The instructions given are not discussed in the Su- 
preme Court opinion but reference to them is found 
in the report of the decision of the Circuit Court in 
195 F'.(2) 748, 754: 

‘*In the present case the Court charged the jury 
fully and correctly as to the law, substantially in 
the words quoted from U.S. v. Rubenstein, supra, 
and advised the jurors that it was a question of 
fact for them to determine from the evidence 
whether at the times the aliens entered the United 
States the respective parties were in fact married 
and were entering as man and wife, and that in 
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determining the question, they should bear in 
mind the legal principles mentioned.’’ 


Defendant’s requested instruction 20 was the only 
instruction bearing upon the legal effect of a necessary 
fact to be determined by the jury, the intent of Chin 
Bick Wah in entering into the marriage relationship 
with Yee in Hong Kong. 


This issue was submitted to the jury with only the 
general instruction noted above and which was in- 
cluded as a part of the series of instructions on the 
conspiracy count rather than the substantive count. 
Cea. ) 


In refusing to give defendant’s requested instruc- 
tion 20, the Court committed prejudicial error. De- 
fendant’s counsel properly noted an exception to the 
Court’s failure to give this instruction. (T. 591.) 


JEN 


THE COURT COMMITTED PREJUDICIAL ERROR IN ADMITTING 
INTO EVIDENCE TESTIMONY OF STATEMENTS AND DEC- 
LARATIONS OF ALLEGED CO-CONSPIRATORS AFTER THE 
TERMINATION OF THE CONSPIRACY. 


1. Evidence Was Admitted Of Post-Conspiracy Statements And 
Declarations Made Outside Appellant’s Presence. 


The trial Court in this case admitted into evidence 
a series of declarations and statements of co-con- 
spirators made outside the presence of appellant in the 
last part of 1955 and in April of 1956, just 4 or 5 
days prior to the return of the indictment. The state- 
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ments and declarations were all made in the course of 
efforts to discourage disclosure of the past events to 
Government investigators or the grand jury. 


The occasions on which such post-conspiracy state- 
ments and declarations of alleged co-conspirators out- 
side appellant’s presence were admitted were as fol- 
lows: 


1. Jean Yee, an admitted co-conspirator, was 
permitted to testify concerning statements and 
declarations of alleged co-conspirator Fong Yee 
Shee made around Christmas of 1955. (‘T. 442.) 

2. Testimony of Jean Yee concerning a tele- 
phone call about 1:30 p. m. of April 4, 1956 from 
alleged co-conspirator Ruby Yee. (T. 443.) 


3. Testimony of Jean Yee concerning a meet- 
ing on the afternoon of April 4, 1956 with de- 
fendant Fong and alleged co-conspirator Yee Shee 
and the statements and declarations of each. 
(T. 445.) 


4. Testimony of Jean Yee concerning a tele- 
phone call about 10:30 p.m. on April 5, 1956 from 
defendant Fong and alleged co-conspirator Yee 
Shee. (T. 453-454.) 


5. Testimony of Jean Yee concerning a tele- 
phone call at 5:30 a.m. on April 6, 1956 from al- 
leged co-conspirator Yee Shee. (T. 454.) 


6. Testimony of Francis Leo, concerning the 
meeting at 3 p.m., April 4, 1956, and the state- 
ments and declarations of defendant Fong and 
alleged co-conspirators Yee Shee and Jean Yee. 


7. Testimony of E. T. Prather concerning the 
meeting at 3 p.m., April 4, 1956 and the state- 
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ments and declarations of co-defendant Fong and 
alleged co-conspirators Yee Shee and Jean Yee. 

8. Testimony of Jonathan Yee concerning 
statements and declarations of alleged co-conspir- 
ator Hong Yee Shee on April 5, 1956. (T. 112.) 

9. Testimony of Jonathan Yee concerning 
statements and declarations of alleged co-conspir- 
ator Fong Yee Shee on April 6, 1956. (T. 116- 
nly, ) 


2. The Admission Into Evidence Of Such Statements And Dec- 
larations Of Alleged Co-conspirators Constituted Prejudicial 
Error, 


The inadmissibility of statements and declarations 
of co-conspirators outside the presence of defendants 
and after the termination of the conspiracy is well 
recognized. 

Krulewitch v. Umted States, 336 U.S. 440; and 
Intwak v. Umted States, 344 U.S. 604. 


The Government, however, in this case claimed 
throughout the trial that evidence of statements of 
alleged co-conspirators up until the return of the in- 
dictment were admissible against all defendants as 
acts and declarations in furtherance of the conspiracy 
on the ground that a conspiracy to conceal was ex- 
pressly alleged as one of the crimes charged in count 1 
of the indictment together with the specification of an 
overt act of concealment in furtherance of the con- 
spiracy. 

Grunewald v. United States (May 27, 1957) 1 L. Ed. 
(2) 931, 940-944, finally lays to rest the contention 
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upon which the Government in this case claimed such 
evidence was admissible. 


The Supreme Court in that case noted: 

‘‘The Government urges us to distinguish 
Krulewitch and Lutwak on the ground that in 
those cases the attempt was to imply a conspiracy 
to conceal from the mere fact that the main con- 
spiracy was kept secret and that overt acts of 
concealment occurred. In contrast, says the Gov- 
ernment, here there was an actual agreement to 
conceal the conspirators, which was charged and 
proved to be an express part of the initial con- 
spiracy itself.” 


In rejecting this contention, the Supreme Court 
points out: 

‘‘A reading of the record before us reveals 
that on the facts of this case the distinction be- 
tween ‘actual’ and ‘implied’ conspiracies to con- 
ceal, as urged upon us by the Government is no 
more than a verbal tour de force.”’ 


The Court added: 

‘‘We find in all this nothing more than what 
was involved in Krulewitch, that is, (1) a erimi- 
nal conspiracy which is carried out in secrecy; 
(2) a continuation of the secrecy after the accom- 
plishment of the crime; and (3) desperate at- 
tempts to cover up after the crime begins to come 
to light; and so we cannot agree that this case 
does not fall within the ban of prior opinions.” | 


The considerations prompting the Supreme Court 
to this conclusion were cogently stated: 


29 


‘‘Prior cases in this Court have repeatedly 
warned that we will view with disfavor attempts 
to broaden the already pervasive and wide-sweep- 
ing nets of conspiracy prosecutions. (Citing 
Dell Paolt v. United States, 352 U.S. 232; Lut- 
wak v. Umted States, supra; Krulewitch v. 
Umited States, supra; Bollenbach v. United 
States, 326 U.S. 607.) The important considera- 
tions of policy behind such warnings need not be 
again detailed. See Jackson, J., concurring in 
Krulewitch v. United States, supra. It is these 
considerations of policy which govern our holding 
today. As this case was tried, we have before 
us a typical example of a situation where the 
Government, faced by the bar of the three-year 
statute, is attempting to open the very floodgates 
against which Krulewitch warned. We cannot 
accede to the proposition that the duration of a 
conspiracy can be indefinitely lengthened merely 
because the conspiracy is kept a secret, and 
merely because the conspirators take steps to bury 
their traces, in order to avoid detection and pun- 
ishment after the central criminal purpose has 
been accomplished.”’ 


Under the ruling of the Krulewitch case, reaffirmed 
by the Supreme Court in Grunewald v. U.S., supra, 
it is prejudicial error to admit under any circum- 
stances evidence of statements and declarations made 
after the termination of the conspiracy by co-conspir- 
ators not charged as defendants. ‘The admission of 
testimony of the statements and declarations of al- 
leged co-conspirators Yee Shee and Ruby Yee, (1), 
(2), (5), (8), and (9) listed above, is directly contrary 
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to the holding of this case and thus constituted preju- 
dicial error. 


The Supreme Court in Paoli v. United States (Jan. 
14, 1957) 352 U.S. .., 1 L. Ed. (2) 278, 284, had be- 
fore it the correlary problem as to the admissibility 
in a conspiracy case of a confession made after the 
termination of the conspiracy by a co-defendant who 
was then on trial. The ruling of that case would 
apply to the statements and declarations of defendant 
Fong and those made in his presence of the alleged 
co-conspirators Jean Yee and Yee Shee, (3) (4) (6) 
and (7), listed above. 


The Court in the Paoli case stated the issue under 
such circumstances as follows: 

‘‘The issue here is whether, under all the cir- 
cumstances, the court’s instructions to the jury 
provided petitioner with sufficient protection so 
that the admission of Whitley’s confession, 
strictly limited to use against Whitley, consti- 
tuted reversible error. The determination of 
this issue turns on whether the instructions were 
sufficiently clear and whether it was reasonably 
possible for the jury to follow them.” 


The applicable rule in such cases was stated in 
Lutwak v. U.S., 344 U.S. 604, 617-619 as follows: 


‘Relevant declarations or admissions of a con- 
spirator made in the absence of the co-conspira- 
tor, and not in furtherance of the conspiracy, may 
be admissible in a trial for conspiracy as against 
the declarant to prove the declarant’s participa- 
tion therein. The court must be careful at the 
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tume of the admission and by its instructions. to 
make wt clear that the evidence is limited as 
against the declarant only... 

‘*... These declarations [1.e., those admissible 
only as to the declarant] mast be carefully and 
clearly linuted by the court at the time of their 
admission and the jury instructed as to such dec- 
larations and the limitations put upon them.’’ 
(Emphasis added). 


The testimony of Jean Yee concerning the meeting 
on the afternoon of April 4, 1956 with defendant Fong 
and alleged co-conspirator Yee Shee and the state- 
ments and declarations made embraced practically 
every facet of the alleged conspiracy. Her account of 
the statements and declarations made extends through 
pages 446-452 of the printed transcript. There can 
be no question but that the statements and declarations 
were highly incriminating not only as to the persons 
present but appellant also. 


This highly prejudicial testimony was admitted to 
the jury without a limiting instruction of any kind. 
After co-defendant Levy had interposed an objection 
to the admission of this testimony, the record shows 
the following occurred : 

‘Mr. Schnake. Your Honor, we have the memo- 
randum of law which we just finished this morn- 
ing. 

The Court. It is too late to give it to me now, 
counsel. The objection may be overruled. I 
don’t want to see it. I should have had it before. 
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Mr. Schnake. We were just able to finish it 
a few minutes ago, your Honor, and I would like 
to file it at this time relating to some other mat- 
ter that will come up. 

The Court. The objection is overruled.” 


A review of the record discloses that the trial Court 
was in some confusion as to the rules relating to the 
admissibility of statements and declarations not in 
furtherance of the conspiracy. 


The Court’s rulings were not consistent. In the 
course of passing upon the admissibility of the post- 
conspiracy declarations and statements heretofore set 
out, the Court made 3 classes of rulings: 

(1) The objections were summarily overruled 
and the declarations and statements admitted 
without limitation of any kind (T. 442, 445 and 
454) ; 


(2) ‘The objections were overruled but the ad- 
mission of the evidence limited ‘‘solely for the 
purpose of proving, if it does prove, the existence 
of a conspiracy.”’ (T. 444, 453) ; 

(3) The objections were overruled but the ad- 
mission of the evidence limited to a declaration of 
the person making it except for such weight as 


it may have to prove the existence of the conspir- 
acy (T. 518, 531, 118-114, 116.) 


The rulings reflect an attempt to draw a distinction 
between admitting the statements as declarations 
against interest and as proof of the existence of the 


29 


conspiracy. Careful examination of the record dis- 
closes that at no juncture of the proceedings did the 
Court observe the mandate of the Supreme Court in 
the Paoli and Lutwak cases that such statements and 
declarations ‘‘must be carefully and clearly limited 
by the Court at the tume of their admission’’ to avoid 
prejudicial error. 


The error in this case was not of the admission of 
a single post-conspiracy declaration of a defendant as 
in the Lutwak case. The error in this case extended 
to a series of such post-conspiracy declarations, many 
merely by co-conspirators not joined as co-defendants. 
The post-conspiracy declarations of defendant Fong 
and co-conspirators Yee Shee and Jean Yee were not 
the subject of testimony only once but three times. 
Jean Yee’s account of these declarations appears on 
pages 446-452 of the transcript. Francis Leo, an in- 
terpreter for the Immigration Service, testified from 
notes made by him at the time of both the English 
and Chinese portions of the declarations. (T. 519- 
529.) Agent Prather testified as to the portions of 
the declarations in English from notes made by him 
at the time. (T. 532-538.) 


The Court thus not only committed prejudicial error 
in admitting the post-conspiracy declarations of co- 
conspirators who were not defendants in violation of 
the rule of the Krulewitch case but committed preju- 
dicial error in admitting the post-conspiracy declara- 
tions of Fong and alleged co-conspirators outside the 
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presence of appellant without carefully and clearly 
limiting such declarations at the time of admission to 
the declarants. 


ee 


Me 


ERROR WAS COMMITTED IN THE PLEADING 
AND PROOF OF THE CONSPIRACY. 


1. Count 1 Of The Indictment Was Defective In Charging Two 
Conspiracies, One Of Which Did Not Join Appellant As A 
Defendant. 


Count 1 of the Indictment commences on page 3 
of the Transcript and continues for 10 pages through 
page 12 of the transcript. The indictment is not re- 
printed herein but appellant respectfully requests the 
Court to again review at this time this portion of the 
indictment. 


Appellant submits that this portion of the indiet- 
ment is such a hodge podge of crimes charged, state- 
ment of evidentiary matters intended to be proven and 
legal verbiage as to be practically unintelligible. 


Reference to the instructions proffered by the prose- 
cution and the charge given by the Court discloses 
the conspiracy count to be characterized as follows: 

‘*In essence, the first count of this indictment 
charges that the defendant Robert Leonard Levy 
and Chin Bick Wah conspired with other named 
defendants and co-conspirators to violate the laws 
of and to defraud the United States by effecting 
or assisting the entry into the United States of 
the person of Chin Bick Wah.”’ (T. 576.) 
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Yet stripping the redundance, statements of eviden- 
tiary matter, legal conclusions and verbiage from 
Count 1 discloses that it is reasonably susceptible of 
construction charging two conspiracies, not one. 


The skeleton of the indictment is in the following 
form: 
“First Count: (18 U.S.C. 371.) 


The Grand Jury charges that: 

1. Commencing on or about January 1, 1950 
and continuously thereafter up to and including 
the date of the return of the indictment ... Wil- 
ham Fong, ... Chin Bick Wah... and Robert 
Leonard Levy did... conspire ... and agree 
with each other [and others]. .., 


(A) To commit offenses against the United 
States ... and 


(B) To defraud the United States... 


2. In the year 1939 Fong Wy Sum and his 
mother Fong Yee Shee conspired and agreed with 
Jonathan K. Yee, a Chinese alien, to assist him 
in effecting an illegal entry into the United States 
by purchasing for Jonathan K. Yee a fictitious 
identity as a derivative citizen of the United 
States. In consideration thereof Jonathan K. 
Yee agreed to pay to Fong Wy Sum the amount 
of $2,000.00 for the purchase of the fictitious iden- 
tity and the expenses of passage to the United 
States. Pursuant to the agreement Jonathan K. 
Yee entered the United States on December 24, 
1939, under the fictitious identity of Yee Yuen 
Foon, and in the years thereafter paid Fong Wy 
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Sum amounts in excess of $2,000.00, as demanded 
by Fong Wy Sum.”’ 


Appellant was named neither as a co-defendant nor 
co-conspirator in the Jatter conspiracy. Although the 
case was submitted to the jury on the premise that 
the indictment charged only one conspiracy the first 
count of the indictment, with the exception of the 
overt acts, was read in its entirety to the jury and 
the jury was given the indictment itself wpon retiring. 


Furthermore the transcript of the record of the 
trial is replete with evidence relating to the conspir- 
acy charged against Fong, his mother and Jonathan 
Yee to effect his illegal entry and appellant’s alleged 
knowledge of this conspiracy. 


Any conviction of appellant as a party to the latter 
conspiracy would obviously be a miscarriage of jus- 
tice. Yet in the face of the record presented by the 
prosecution, it 1s impossible to now determine what 
theory of the case was adopted by the jury. Under 
this posture of the case, the judgment should be re- 
versed. 

Yates v. U.S. (June 17, 1957), 25 LW 4479 
4478; 

Grunewald v. U.S. (May 27, 1957), 1 L. Ed. (2) 
931. 
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2. Construing The Indictment As Charging Only A Single Con- 
spiracy, Evidence Of Two Conspiracies Was Introduced 
Causing A Variance Which Affected The Substantial Rights 
Of Appellant. 

Much of the testimony in this case related to Jona- 
than Yee’s illegal entry into the United States through 
the efforts and agreement of Fong, Yee Shee and one 
Yee Hing Bow (Yee’s paper father) and the knowl- 
edge of this fact by others, including appellant. This 
evidence was run in and out of the courtroom by the 
prosecution from the reading of the indictment to the 
final charge submitting the cause to the jury. 


The first questions asked the first witness, Jonathan 
Yee, related to this charge (T. 27, 29, 36, 37.) The 
guise under which the evidence was first introduced 
was that it bore on a material fact, whether Yee was 
an American citizen as alleged in his passport appli- 
cation and secondly, that it showed the circumstances 
under which he was induced to enter the conspiracy. 
(T. 26-27.) The questioning of witnesses concerning 
their present knowledge of Yee Hing Bow’s where- 
abouts (T. 155); the fact that he had recently dis- 
appeared (T. 155); whether Immigration officers had 
questioned the witness concerning his present where- 
abouts (T. 155); and the questioning of Immigration 
officers concerning the search of the Immigration 
Service for such person and his obvious flight and 
concealment (T. 267), however, soon made it mani- 
fest that the reasons advanced for admitting the evi- 
dence were merely a pretense for the insinuation of 
euilt by association. 
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The damning and highly prejudicial effect of such 
testimony on the minds of the jury as to all concerned, 
including appellant, cannot be seriously controverted. 
This error permeated the whole trial from beginning 
to end, invading even the instructions to the jury in- 
cluded as it was in the recital of the charge of the 
grand jury read to the jury by the Court. (T. 562- 
563.) 


The introduction of proof of a conspiracy separate 
from that with which appellant was charged consti- 
tuted an erroneous variance of proof. 

Kotteakos v. United States, 328 U.S. 750, 755- 
756. 


The only question here is whether the variance was 
such as to be fatal. 


The test whether such variance is fatal has beer 
set forth in Kotteakos v. U.S., 328 U.S. 750, 764-765 
as follows: 

“*Tf, when all is said and done, the convictior 
is sure that the error did not influence the jury 
or had but very slight effect, the verdict and the 
judgment should stand, except where the depar-. 
ture is from a constitutional norm or a specific 
command of Congress... But if one cannot say 
with fair assurance, after pondering all that hap. 
pened without stripping the erroneous action fron 
the whole, that the judgment was not substan 
tially swayed by the error, it is impossible to con: 
clude that substantial rights were not affected 
The inquiry cannot be merely whether there was 
enough to support the result, apart from the phase 
affected by the error. It is rather, even so 
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whether the error itself had substantial influence. 
If so, or if one is left in grave doubt, the convic- 
tion cannot stand.”’ 


3. The Court Committed Error In Denying Appellant’s Motion 
To Strike As To Her, All Of The Evidence Admitted As To 
Incidents Prior To January 1, 1950. 


Appellant’s counsel made a motion at the conelu- 
sion of the Government’s case to strike all evidence 
admitted of any incidents prior to January 1, 1950, 
on the specific ground of its prejudicial nature be- 
cause charging a prior offense and did not tend to 
prove the subsequent formation of a conspiracy. 


This motion was made in accordance with the an- 
nouncement of the Court at the outset of the trial in 
response to an objection by co-defendant Levy’s coun- 
sel to such evidence. The Court at that time declared: 


‘*Well, unless the evidence is connected up with 
the defendant, Levy, it may be stricken. At the 
moment I can’t tell whether it will or will not be. 
It may be admitted subject to a motion to strike, 
counsel, if it isn’t connected up with the defend- 
ant Levy.’”’ (T. 27.) 


Appellant’s counsel made no independent objection 
on this ground at the time but the Court’s position 
on the issue was clearly defined and the absence of 
such separate objection should afford no reason for 
not extending the same right to move to strike to ap- 
pellant. 

Although the record is totally devoid of any evi- 
dence connecting appellant with the conspiracy in 1939 
to effect Jonathan Yee’s illegal entry or in the events 
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which intervened from this date and the time of the 
commencement of the conspiracy charged in January 
1, 1950, the Court denied appellant’s motion. (T. 548.) 


CONCLUSION. 

Appellant respectfully submits that for the fore- 
going reasons a rehearing should be granted to cor- 
rect plain and serious errors of law adversely and 
prejudicially affecting appellant’s rights and to avoid 
a miscarriage of justice. 


Dated, Sacramento, California, 
July 10, 1957. 


Respectfully submitted, 
JAMES T.. Davis, 
THomas W. Martin, 
Attorneys for Appellant. 
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CERTIFICATE OF COUNSEL. 


I hereby certify that I am counsel for Joseph Boyd, 
appellant and petitioner in the above cause and that 
in my judgment the foregoing Petition for a Rehear- 
ing is well founded in point of law a swell as in fact 
and that said Petition for Rehearing is not interposed 
for delay. 

Dated, San Francisco, California, 

July 7, 1957. 
THomas W. Martin, 
Counsel for Appellant 
and Petitioner. 
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